The European Commission and a number of EU Member States have long disputed the compatibility of intra-EU BITs with EU law. As illustrated by the Micula v Romania proceedings, where an investor seeks to enforce an intra-EU BIT award, which is seen as being in conflict with EU law, this can raise questions as to the extent to which an enforcing court should take this kind of conflict into account. The present contribution systematically analyses this issue with regard to both ICSID and non-ICSID awards, differentiating between enforcement proceedings within and outside of the EU. It concludes that within the EU even the enforcement of ICSID awards cannot be entirely taken for granted where such enforcement would lead to the violation of a fundamental provision of EU law.
Introduction
Bilateral Investment Treaties between EU Member States (intra-EU BITs) have been around for well over a decade, ever since the enlargement of the EU by the predominantly Eastern-European Member States in May 2004.
1 Different views as to the extent to which these treaties can be reconciled with EU law have existed for almost as long. 2 On the one hand, many arbitrators consider that there is no fundamental conflict between intra-EU BITs and EU law 3 or at least do not think that any such conflict should affect the jurisdiction of a tribunal established on the basis of an intra-EU BIT. As a consequence, investors have been able to successfully sue EU States for damages in arbitrations based on intra-EU BITs in a number of cases. On the other hand, some EU Member States and the European Commission have taken the view that intra-EU BITs are per se irreconcilable with EU law and that there should not be any arbitrations based on those treaties. 4 What is more, where a conflict between a BIT and EU law exists, the European courts and institutions must be expected to assess the consequences of such a conflict from a perspective that is different from the perspective of an arbitral tribunal. 5 An arbitral tribunal will first and foremost apply the treaty invoked by the investor, and any conflicts between the norms contained in that treaty and the European treaties will have to be resolved in accordance with the relevant principles of international law. 6 In particular, from the perspective of a treaty-based tribunal, EU law can only be relevant to the extent where international law so provides. 7 By contrast, the courts of an EU Member State and the ECJ must be expected to treat EU law as an autonomous legal order, 8 the application of which takes precedence over the application of both national laws and international law as between EU Member States. Unlike arbitral tribunals, when these forums are faced with a conflict between an intra-EU BIT and EU law, they are likely to give effect to the principle of supremacy of EU law and try to resolve any conflicts with international law in accordance with the rules prescribed by EU law itself. 9 These different perspectives mean that, even if everybody were to agree that there is a conflict between intra-EU BITs and EU law, the relevance and consequences of such a conflict might not be assessed in the same manner by arbitral tribunals and the judicial institutions within the EU.
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All this can lead to a situation where an EU State against which an award has been rendered on the basis of an intra-EU BIT resists payment with the argument that EU law prevents it from paying the award. Even where the State is willing to pay the award, the European Commission might seek to prevent it from doing so, again on the basis that payment would be a violation of EU law. In either case, if the award is not paid voluntarily, the investor will likely try to enforce it, either in the courts of the respondent State, or in another EU Member State, or in the courts of a State outside of the EU. 11 The procedural difficulties that can arise in these scenarios are well illustrated by the various proceedings subsequent to the rendering of an award in ICSID Case No. ARB/05/20, Micula v Romania in December 2013. At the origin of this case was the investment made by two brothers of Swedish nationality, Ioan and Viorel Micula, and three companies that they controlled, in the food production sector in Romania in the 1990s. 12 According to the claimants, at the time of investing they relied on a legislative incentives regime that Romania had put in place to attract foreign investment by granting investors exemptions from customs duties and profit tax. 13 The claimants contended that Romania had committed itself to keeping these incentives in place until at least 2009. 14 
Romania revoked the incentives in August 2004
, 15 alleging that doing so was necessary to conform with EU law requirements on State aid in the context of preparing Romania's accession to the EU. 16 In 2005, the Micula brothers and their companies started ICSID proceedings against Romania based on the RomaniaSweden BIT, arguing that the revocation of the incentives regime constituted a breach of their rights under that treaty. 17 The European Commission intervened in those proceedings as an amicus curiae to support Romania's argument that withdrawing the incentives was required by EU law and contending that, if the tribunal were to award damages to the claimants, such an award would constitute illegal State aid under Article 107(1) of the TFEU and could not be implemented. 18 This notwithstanding, the tribunal held in a final award that, by revoking the incentives, Romania had failed to accord the claimants fair and equitable treatment, and awarded the claimants damages of approximately 180 million EUR.
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The rendering of this award in favour of the Micula brothers in turn led to the initiation of several new proceedings, involving the claimants, Romania, and the 10 See already Wehland (n 2) 301. See also Tietje/Wackernagel (n 5) 208. 11 'Enforcement' in this contribution is used in a broad sense, including the recognition of an award as a necessary first step to enforcing it, but short of matters that relate more narrowly to the execution into specific assets. 12 Micula v Romania (n 9) para 133. 13 Micula v Romania (n 9) paras 137-172. 14 Micula v Romania (n 9) para 253. 15 See Micula v Romania (n 9) para 241. 16 See Micula v Romania (n 9) para 255. 17 See Micula v Romania (n 9) para 256. 18 Micula v Romania (n 9) para 335. Article 107(1) TFEU states: 'Save as otherwise provided in the Treaties, any aid granted by a Member State or through State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade between Member States, be incompatible with the internal market.' 19 Micula v Romania (n 9) para 1329.
European Commission, in relation to the payment, enforcement and annulment of the award.
First, at the level of Romanian domestic law, 20 in early 2014 Romania offset taxes owed by one of the claimants to the State in an amount of approximately 80 million EUR against part of the award. 21 Around the same time, several of the claimants moved to enforce the award in Romania, and successfully applied to a Bucharest court of first instance for a decision allowing the execution of the award on the basis of Article 54 of the ICSID Convention. 22 An executor was named and assets worth approximately 10 million EUR were seized from the Romanian Ministry of Finance and distributed to the claimants. 23 Second, as a consequence of these developments, the European Commission in May 2014 issued an injunction against Romania based on Article 11(1) of Council Regulation (EC) No 659/1999, ordering the State to suspend any payment of the award up to the moment where the Commission would take a final decision on the compatibility of such a payment with the internal market. 24 The Commission subsequently initiated formal State aid proceedings against Romania, 25 and in March 2015 it issued a final decision in those proceedings, finding that payment of the award constituted illegal State aid and ordering Romania not to pay any further sums of the award and to recover any sums already paid. 26 This decision is currently being challenged by the claimants before the General Court of the EU. 27 Third, in parallel to the above, in April 2014 Romania started annulment proceedings at ICSID under Article 52 of the ICSID Convention and requested that enforcement of the award be stayed pending a decision in those proceedings. 28 The ad hoc annulment committee indicated that it would stay enforcement of the award only if Romania unconditionally committed to paying the award in case the committee 20 The European Commission's amicus submission before the United States Court of Appeals for the Second Circuit suggests that, in addition to the enforcement proceedings in Romania, the claimants ' 70 . Romania challenged this decision and the European Commission intervened in the proceedings, suggesting that the decision to execute the award be annulled or, in the alternative, the matter be referred to the ECJ for a preliminary ruling under Article 267 of the TFEU, see European Commission Decision 2015/1470 (n 4) para 33. The challenge and the suggestion to seek a preliminary ruling were rejected, and an appeal against that decision was lodged in January 2015, see European Commission Decision 2015/1470 (n 4) para 36. 23 See European Commission Decision 2015/1470 (n 4) paras 11, 37. The Bucharest Court of Appeal subsequently stayed the enforcement proceedings, and Romania passed a law suspending all enforcement actions and paid the remaining amount into an escrow account in the name of the claimants, from which the claimants would only be able to withdraw the money if the Commission decided that doing so would be compatible with the internal market, see European Commission Decision 2015/1470 (n 4) paras 11, 35, 37; Micula v Romania (n 22) para 73. 24 See European Commission, Letter to Romania (n 21) para 3. This decision had originally been challenged by the claimants before the European General Court, but proceedings were discontinued at the claimants' request in February 2016, see Case Fourth, after the stay on enforcing the award had been lifted, the claimants moved to enforce the award in the United States, and in April 2015 the US District Court for the Southern District of New York rendered a decision granting ex parte confirmation and conversion of the award into a US judgment. 33 Romania unsuccessfully tried to convince the District Court to overturn its decision 34 and has launched an appeal in this regard before the US Court of Appeals for the Second Circuit. 35 The European Commission has intervened as an amicus curiae in both the proceedings before the District Court and the proceedings before the Court of Appeals.
Whilst the focus of the debate in the Micula proceedings has been on the compatibility of paying an award with EU provisions on State aid 36 rather than the question of whether intra-EU BITs are in conformity with EU law and continue to be applicable, 37 the case provides a good illustration of what may happen procedurally where enforcement is seen as being in conflict with EU law.
To systematically address the issues that can arise in this context, it is necessary to distinguish between ICSID awards on the one hand, and non-ICSID awards on the other. Non-ICSID awards will usually be enforced in accordance with the provisions of the New York Convention, and the grounds for refusing enforcement will be limited to those under Article 5 of the New York Convention. By contrast, ICSID proceedings take place within a system that is in principle selfcontained, and where Articles 54 and 55 of the ICSID Convention provide for an enforcement mechanism in relation to pecuniary awards that is different from the provisions regarding recognition and enforcement under the New York Convention. ICSID and non-ICSID awards will therefore in principle be subject to different enforcement regimes. In addition, it seems sensible to distinguish between enforcement in EU Member States and enforcement outside of the EU. This is because the relevance of any conflict between the enforcement of an award and EU law is likely to be assessed differently by the courts of an EU Member State and the courts of a State outside of the EU.
The combination of these two criteria leads to a matrix of four main scenarios that need to be considered when it comes to enforcing intra-EU BIT awards: (1) the enforcement of non-ICSID awards under the New York Convention within the EU; (2) the enforcement of non-ICSID awards under the New York Convention outside of the EU; (3) the enforcement of ICSID awards within the EU; and (4) the enforcement of ICSID awards outside of the EU.
The subsequent analysis addresses these four scenarios in turn to consider how a potential conflict with EU law might play out in each of them.
Enforcement of non-ICSID awards under the New York Convention
The scenarios regarding the enforcement of non-ICSID awards under the New York Convention might be seen as presenting fewer difficulties than the scenarios involving the enforcement of ICSID awards.
Enforcement within the EU
Given that all EU Member States are signatories to the New York Convention, where enforcement of a non-ICSID award is being sought within the EU, the New York Convention will be applicable as long as the arbitral seat was within the territory of another signatory. An arbitral award will therefore have to be recognized and enforced in accordance with Article 3 of the New York Convention unless one of the grounds for refusing recognition and enforcement under Article 5 of the New York Convention applies.
In the context of enforcing intra-EU BIT awards, two of these grounds merit closer scrutiny. First, a State might invoke Article 5(1)(a) of the New York Convention, arguing that the tribunal did not have jurisdiction under the relevant intra-EU BIT (1). 38 Second, a State might try to resist enforcement on the basis of Article 5(2)(b) of the New York Convention, with the argument that enforcing the award would violate EU public policy (2). 39 These two objections will be considered in turn, before addressing the procedure through which they would be decided (3).
Absence of jurisdiction under intra-EU BIT?
With regard to Article 5(1)(a) of the New York Convention, the argument would run that the tribunal had no jurisdiction to hear the dispute, since there never was a valid arbitration agreement in the first place. 40 The European Commission in particular has long argued that intra-EU BITs have been 'superseded' by EU law with the accession of the relevant new Member States to the EU, due to their alleged incompatibility with EU law. 41 In essence, these alleged incompatibilities relate to the more favourable treatment accorded to protected over non-protected investors, as well as to the unity of the EU legal system and its control by the ECJ. 42 As to the consequences of these alleged incompatibilities, it has been claimed that intra-EU BITs have implicitly been terminated upon accession under Article 59(1) VCLT. 43 A more moderate view suggests that, even though the relevant BITs remain in force, provisions that are incompatible with EU law, including in particular those containing the investor-State dispute resolution mechanism, are no longer applicable in accordance with Article 30(3) VCLT. 44 Whilst both positions have consistently been rejected by arbitral tribunals, 45 the implicit termination argument is still being upheld by the Slovak Republic, 46 43 Article 59(1) VCLT provides: 'A treaty shall be considered as terminated if all the parties to it conclude a later treaty relating to the same subject-matter and: (a) it appears from the later treaty or is otherwise established that the parties intended that the matter should be governed by that treaty; or (b) the provisions of the later treaty are so far incompatible with those of the earlier one that the two treaties are not capable of being applied at the same time.' 44 Article 30(3) VCLT states: 'When all the parties to the earlier treaty are parties also to the later treaty but the earlier treaty is not terminated or suspended in operation under article 59, the earlier treaty applies only to the extent that its provisions are compatible with those of the latter treaty. If (as held by all arbitral tribunals having considered the issue so far) there is no conflict between intra-EU BITs and EU law, or if the existence of such a conflict does not render the investor-State dispute resolution mechanism in the treaty inapplicable, then there usually will be a valid arbitration agreement. As a consequence, there will be no ground for refusing enforcement under Article 5(1)(a) of the New York Convention.
By contrast, if (following the view of some EU Member States and the European Commission) the investor-State dispute resolution mechanism in intra-EU BITs has become inapplicable, either pursuant to Article 59 or pursuant to Article 30(3) of the VCLT, then there never was an offer under the relevant treaty that the investor could accept and, as a consequence, no valid arbitration agreement. As a consequence, there will be a ground for refusing enforcement of an award under Article 5(1)(a) of the New York Convention.
It seems likely that sooner or later the ECJ 49 will have its say on the alleged incompatibility of intra-EU BITs with EU law and the extent to which intra-EU BITs remain applicable. 50 As the above considerations demonstrate, such a clarification would be helpful not only for drawing a line under the incompatibility debate (at least as far as the EU law perspective is concerned), but also for providing guidance to the courts of EU Member States on how to deal with the objection that a tribunal did not have jurisdiction under an intra-EU BIT in the context of enforcement proceedings under the New York Convention.
Violation of EU law as a violation of the ordre public of the Member State in
which enforcement is being sought?
Another argument that might be raised where enforcement is being sought in the courts of an EU Member State is that enforcing the award might violate the EU's ordre public and, by extension, the ordre public of the State of enforcement under Article 5(2)(b) of the New York Convention. 51 A decision of the CJEU should be expected in 2017. Interestingly, whilst the argument that the dispute resolution clause in the Romania-Sweden BIT had become inapplicable either pursuant to Article 59(1) or pursuant to Article 30(3) VCLT and that the tribunal therefore lacked jurisdiction was raised by the European Commission in its amicus submission in the Micula annulment proceedings (see Micula v Romania (n 22) paras 330-334), the ad hoc committee gave this idea short shrift, simply noting that, 'having reviewed the EC's arguments and the Parties positions in response to the EC's arguments', it confirmed its conclusion not to annul the award, see Micula v Romania (n 22) para 339. 51 Article 5(2)(b) of the New York Convention states: 'Recognition and enforcement of an arbitral award may also be refused if the competent authority in the country where recognition and enforcement is sought finds that: … The recognition or enforcement of the award would be contrary to the public policy of that country.' useful in a first step to consider under what circumstances EU law prohibits the enforcement of arbitral awards. In this regard, the approach taken by the ECJ in its Eco Swiss decision rendered in 1999 may provide some guidance.
In Eco Swiss the Court had to consider a provision of EU competition law prohibiting certain restrictive agreements between companies, and the effect of a violation of this provision in annulment proceedings brought against an arbitral award in the courts of an EU Member State. 52 The Court started by highlighting that:
[I]t is in the interest of efficient arbitration proceedings that review of arbitration awards should be limited in scope and that annulment of or refusal to recognise an award should be possible only in exceptional circumstances. 53 However, it then pointed out that such exceptional circumstances might exist where 'a fundamental provision which is essential for the accomplishment of the tasks entrusted to the Community and, in particular, for the functioning of the internal market' would be at issue. 54 According to the Court, this was precisely the case with regard to the provision of competition law under consideration.
The Court therefore appeared to suggest that EU law generally accepts even the enforcement of arbitral awards that are based on an erroneous application of EU law, as long as such enforcement does not go against a 'fundamental provision … essential for the accomplishment of the tasks entrusted to the Community.' 55 Interestingly enough, the Court added that its findings were compatible with the obligations of the Member States under the New York Convention, since the need to observe 'a fundamental provision' of EU law could also be regarded as a matter of public policy within the meaning of that Convention. 56 As a consequence, it would appear that where enforcement of an award goes against a 'fundamental provision' of EU law, it will also breach EU public policy. 57 At the same time, there is little indication as to what provisions of EU law might be 'fundamental' enough to justify not enforcing an award. 58 In particular, to answer the question of whether enforcing an intra-EU BIT award might violate a fundamental EU law provision because the underlying BIT is incompatible with EU law, one would certainly have to look very closely at the exact extent of the alleged incompatibilities.
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The situation is arguably clearer with regard to a violation of Article 107 of the TFEU, the provision at issue in the Micula proceedings. As mentioned earlier, the European Commission is arguing that enforcing an award must be considered State aid where the award provides for the payment of damages based on a host State 55 For an apparently different view, arguing that the 'substantive matters covered by the underlying BIT are covered by E.U. law' and that, therefore, the award would be 'illegal and unenforceable under E.U. law', see European Commission, Brief for Amicus Curiae (n 20) 10. 56 See Eco Swiss v Benetton (n 53) paras 38-39. 57 See Eco Swiss v Benetton (n 53) para 39. See also Eilmansberger (n 42) 428. 58 The ECJ seemed to take the view that a similar status would have to be recognized for EU provisions on consumer protection, see Mostaza Claro v Centro Móvil (n 53) para 37. With regard to the difficulty of applying the standard see also Jürgen Basedow, 'EU Law in International Arbitration: Referrals to the European Court of Justice', (2015) 32 Journal of International Arbitration 367, 372. 59 As mentioned earlier, this discussion must remain beyond the scope of the present contribution, see above [--] . For a detailed analysis see Wehland (n 2) 309-319. measure that was itself necessary to avoid an infringement of EU State aid rules. 60 According to the European Commission, if such an award were to be enforced, this would be tantamount to indirectly giving effect to the illegal State aid that the host State measure was precisely meant to avoid.
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Without assessing whether this view is correct and whether enforcement of the Micula award would indeed breach Article 107 of the TFEU, 62 given the role of Article 107 as a central provision of EU competition law it certainly is not implausible to regard it as 'a fundamental provision which is essential ... for the functioning of the internal market.' Where enforcement of an award would lead to a violation of Article 107 TFEU, therefore, the Eco Swiss decision indicates not only that EU law would not permit enforcing the award, but also that enforcement would be in violation of EU public policy.
Applicable procedure
In terms of procedure, an objection based on Article 5(1)(a) or Article 5(2)(b) of the New York Convention would have to be considered by the courts of the Member State dealing with the application to recognize and enforce the relevant intra-EU BIT award. Since each of these grounds might be seen as raising questions of EU law that have not yet been addressed with sufficient clarity by the ECJ, one would expect the Member State's courts to stay the proceedings before them and refer these questions to the ECJ for a preliminary ruling under Article 267 of the TFEU. 63 As a consequence, the ECJ is likely to have the last word in this scenario. 62 It seems clear that the simple payment of an arbitral award by a respondent State in the absence of any violation of EU law on State aid in the award itself cannot be regarded as State aid. As pointed out by the ECJ in its Asteris decision, 'State aid, that is to say measures of the public authorities favouring certain undertakings or certain products, is fundamentally different in its legal nature from damages which the competent national authorities may be ordered to pay to individuals in compensation for the damage they have caused to those individuals', Joined Cases C-106/87 to 120/87, Asteris AE and Others v Hellenic Republic and European Economic Community [1988] ECR 5515 para 23. The same must in principle also be true for the enforcement of an arbitral award through the courts of a third State where enforcement is mandated by the provisions of the New York Convention. See also Tietje/Wackernagel (n 5) 221; Tietje/Wackernagel (n 60) 6. 63 Article 267 TFEU provides, in relevant part: 'The Court of Justice of the European Union shall have jurisdiction to give preliminary rulings concerning: (a) the interpretation of the Treaties; (b) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the Union. Where such a question is raised before any court or tribunal of a Member State, that court or tribunal may, if it considers that a decision on the question is necessary to enable it to give judgment, request the Court to give a ruling thereon. Where any such question is raised in a case pending before a court or tribunal of a Member State against whose decisions there is no judicial remedy under national law, that court or tribunal shall bring the matter before the Court.' In the absence of a referral under Article 267, if the relevant Member State were to enforce the award, the European Commission might institute infringement proceedings under Article 258 of the TFEU against that State, see also Eilmansberger (n 42) 427. agreement stays exactly the same. By contrast, any considerations based on a possible violation of EU public policy should not be relevant in this scenario. 64 In addition, in terms of procedure, there is no way for the ECJ to become involved in an extra-EU situation. Whilst the European Commission might seek to intervene in enforcement proceedings outside of the EU (as it has done in the Micula case), 65 the courts of the enforcing State do not have the possibility to seek a preliminary ruling from the ECJ. 66 As a consequence, the final word on any objections to enforcement based on EU law in this scenario will be with the national courts of the enforcing State.
Enforcement outside of the EU

Enforcement of ICSID awards
When it comes to enforcing ICSID awards, the situation is different in that the ICSID Convention itself contains provisions on enforcement in Articles 54 and 55. In particular, Article 54(1) of the ICSID Convention states in relevant part that '[e]ach Contracting State shall recognize an award rendered pursuant to this Convention as binding and enforce the pecuniary obligations imposed by that award within its territories as if it were a final judgment of a court in that State.'
67 It is largely agreed that this means that the courts of an ICSID Signatory cannot review the question of whether an ICSID tribunal exceeded its jurisdiction, nor can an ICSID Signatory invoke its ordre public to avoid enforcing a damages award rendered under the ICSID Convention. 
Enforcement within the EU
Where enforcement of an ICSID award is being sought in an EU Member State other than Poland (which is not a signatory to the ICSID Convention), the starting point for the relevant court will be Article 54 of the ICSID Convention. 69 Bearing in mind that the provision does not leave any room for review by the enforcing court, there is a question as to what happens where enforcing an award under Article 54 would lead to a violation of EU law. This question can be assessed either from an EU law perspective (1) or from a public international law perspective (2). In any event, it is necessary to identify the situations in which a violation of EU law exists (3). 
The EU law perspective
From an EU law perspective, where enforcement of an award under Article 54 of the ICSID Convention would lead to a violation of EU law, the provision should not be applied in accordance with the principle of supremacy of EU law. 70 This principle is based on a long line of decisions of the ECJ to the effect that EU law takes precedence over the internal legislation of EU Member States and that the latter cannot be applied where there is a conflict between the two.
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In particular, the ECJ has consistently held that EU law takes precedence in the event of a conflict with a pre-accession treaty concluded between EU Member States, 72 and that this must be the case even where the relevant pre-accession treaty includes non-EU signatories, as far as the relations between EU Member States are concerned. 73 There also can be no question of the ICSID Convention forming part of the EU legal order, 74 given that the EU is not a signatory to the Convention, and neither are all of its Member States. 75 As a consequence, it would not be surprising if an EU court were to conclude that it was prevented from applying Article 54 of the ICSID Convention where enforcement of an award would be incompatible with EU law. 76 Whilst the court of first instance in the Micula enforcement proceedings in Romania apparently did not enter into any considerations in this regard, 77 the Bucharest Court of Appeal subsequently stayed the proceedings before it pending a final decision on the enforceability of the award.
78 It also appears that in January 2016 the court of first instance in Brussels held that the Micula award was unenforceable in Belgium. 79 If the court of an EU Member State had any doubts regarding the enforceability of an award under Article 54 of the ICSID Convention due to a possible conflict with EU law and there were no further recourse against that court's decision under national law, one would expect the court to refer the matter for a preliminary ruling to the ECJ.
The public international law perspective
Whilst the EU law perspective corresponds to the position that one would expect the courts of an EU Member State to adopt, it might provide additional comfort if this perspective could also be reconciled with the perspective of international law. In this regard, one might consider looking at Article 30 of the VCLT, which deals with the application of successive treaties relating to the same subject-matter. 81 However, given the very different scope and purpose of the ICSID Convention on the one hand and the European treaties on the other, there is a serious question as to whether these instruments can be considered to relate to the same subject-matter and whether Article 30 is therefore applicable. 82 The question can arguably be left open, since Article 30 VCLT should, in any event, be inapplicable in this case due to the agreement between EU Member States that the European treaties take precedence over conflicting provisions in other international agreements to which they are parties -including the ICSID Convention. 83 Where the signatories to successive treaties have specifically agreed for one of those treaties to take precedence, this agreement must be given effect, irrespective of any temporal rule that might otherwise be applicable under Article 30 VCLT. 84 Whilst the European treaties do not contain an explicit conflict clause, they have consistently been applied to the effect that EU law takes precedence over conflicting treaty obligations as between EU Member States, 85 and this application must be taken into account as part of the relevant context when interpreting the European treaties under Article 31 of the VCLT. 86 Where enforcement of an intra-EU BIT award is being sought within the EU, all of the States concerned are EU Member States. 87 In such a case, international law requires the application of the conflict rule that these States have agreed on amongst themselves with regard to the relationship between the European treaties and the ICSID Convention. 88 The outcome reached from the EU law perspective in the event of a conflict between Article 54 of the ICSID Convention and EU law should therefore indeed be compatible with the international law perspective.
When does enforcement of an intra-EU BIT award breach EU law?
This still leaves open the question of when enforcement of an intra-EU BIT award would lead to a violation of EU law. But this question has already been considered in the context of non-ICSID awards, and the considerations highlighted in that context must also apply in this scenario. 89 As detailed, the reasoning of the ECJ in Eco Swiss suggests that it is only in cases where enforcement would go against a 'fundamental provision … essential for the accomplishment of the tasks entrusted to the Community' that an award should not be enforced. 90 As a consequence, a breach of Article 107 of the TFEU might well be a sufficient ground for not enforcing an award under Article 54 of the ICSID Convention.
91 By contrast, it is much less clear that the mere intra-EU BIT character of an award should have the same effect. Even assuming that there is a conflict between intra-EU BITs and EU law, 92 one would have to carefully look at the extent of this conflict to ascertain whether it affects a 'fundamental provision' of EU law. 
Enforcement outside of the EU
Where enforcement of an ICSID award is being sought outside of the EU, the situation is of course different again. In that case, the courts of the State of enforcement will not consider themselves bound to accord supremacy to EU law, 94 and there cannot be any question of the EU treaties taking precedence due to an implicit conflict clause, 95 because the enforcing State is not a signatory to those treaties. As a consequence, any potential incompatibility with EU law would most likely be irrelevant. 96 Where enforcement is being sought in another ICSID Signatory, the courts of the enforcing State will rather have to apply Article 54 of the ICSID Convention and enforce the award, subject only to that State's domestic laws on State immunity. 97 
Conclusion
In sum, the enforcement of intra-EU BIT awards must follow different rules depending on whether enforcement is being sought inside or outside of the EU, and also differentiate between ICSID and non-ICSID awards.
Within the EU, even the enforcement of ICSID awards cannot be entirely taken for granted where such enforcement would lead to the violation of a fundamental provision of EU law. Outside of the EU, a violation of EU law will usually not be relevant -subject to the caveat that with regard to non-ICSID awards, the inapplicability of intra-EU BITs (as argued by the European Commission) would be a ground for refusing enforcement under Article 5(1)(a) of the New York Convention.
The future developments in the Micula enforcement proceedings as well as in the proceedings before the European Courts should be observed closely. In the meantime, investors concerned about a potential impact of EU law on their rights under intra-EU BITs will be well advised to seek arbitration under the ICSID Convention and enforce their awards outside of the EU.
